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Trans 23§Tai§evision:
Changes Coming to State Highway
Setback Requirements

March 18, 2026

Stephen Sydow

WisDOT Access Specialist



* September 11, 2025 -

=Statement of scope approved to revise
Wisconsin Administrative Code Trans 233.

*\Why do this?
*How did we get here?
*\What does this mean?



Need for a Rule Change:
Why Revise Trans 2337
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Trans 233 History

* 1956 — Hy 33 (Trans 233) created

Sidle and Rear Setbacks

= Under authority of s.236 T -f-’"‘-"-'?’_-'-?i"-‘-‘; ' forDetached Accessory
* 1999 - Trans 233 revised -
= Applied to all abutting land divisions ! |
= Clearly defined “improvements” | \ ‘\35‘3”‘::"'."37':; s
= Allowed utilities in setback g N || susang
* 2001 — minor revisions | |
= Reduced setback to 15’ on lower-level highways. sse— :« plvting | g ] stdeaasaack
» 2005 — court ruled Feb 1999 revision - :
invalid, reverts back to 1956 rule. | L
= Any s_e_tb_acks placed on Iapds other than | ] Py By
: \SI‘\riIz‘[J)II(\;I'?I(?rr:hl/o :'aet\?ieavl;les I‘l‘g,t?llalglli.visions” f.omv.".s,.ee.sm,,ck.TL/SETBACK AREA
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Chapter Trans 233

DIVISION OF LAND ABUTTING A STATE TRUNK HIGHWAY
OR CONNECTING HIGHWAY

k highway or connecting

Note: Chapter Hy 33 was renumbered chapter Trans 233, under s. 13.93 (2m) (b)
l., Stats., Register, August, 1996, No. 488. Chapter Trans 233 as 1t existed on January

31, 1999, was repealed and a new Chapter Trans 233 was created effective February
[, 1999,

Note: In the case of Wisconsin Builders Association, et al. v. Wisconsin e omime i
Department of Transportation 2005 WI App 160, the Court of Appeals ruled [z oo o

the basis of race, color,

that the rules in Ch. Trans 233 were invalid to the extent that they apply to land oo becte
divisions other than subdivisions. fir R and o e
ic end points is available

Note: On April 16, 2009, in Dane County Circuit Court Case No. oo omecine Hih
06—-CV-4294, Madison Area Builders Association, et al. v. Wisconsin Department — |mi e i g

. . & fat least 116 munici ali-
of Transportation; et al., it was ordered and adjudged that the 1999 and 2001 oo e

s in municipalities which

amendments to Chapter Trans 233 were declared to be invalid and unen- o e epons:

L is generally responsible

forceable, but that that order had no effect on the legal validity or enforceability ot
of Chapter Trans 233 as it existed prior to the adoption of the 1999 amendments i nicimi
on February 1, 1999, e e P

Chapter Trans 233 as it existed prior to the adoption of the 1999 amendments it e e
on February 1, 1999, is printed as a note following section Trans 233.13. hp}mbr*;yﬁ
ighways. The authorizing

O949; am. Register, January,
3 (2m) (b) 7.. Stats.. Regis-

years) metropolitan area




Published under s. 35.93, Wis. Stats., by the Legislative Reference Bureau.

308-5 DEPARTMENT OF TRANSPORTATION

for a transportation improvement, including any damage to prop- “‘ The [kr'fnl

erty outside the setback caused by removal of the structure or [irml  applicable i pt cial e

ends tha d'\':i».iun.ti concerning special exceptions be
made ll shorte p H pc riod ¢ f TI:K: D:pumncnl intends the
ceplic sufficie

Trans 233.13

Note: Chapter Trans 233 as it existed prior to the adoption of the 1999 am&nd-
ments on February 1, 1999, is printed below.

Chapter Trans 233

LAND SUBDIVISION PLATS ABUTTING
STATE TRUNK HIGHWAYS AND CONNECTING STREETS

Trans 233.01 Purpose. (1) PURPOSE OF CH. 236, STATS. The purpose of ch. 236,
Stats., is “to regulate the subdivision of land to promote public health, safety and

general welfare; to further the orderly layout and use of land; to prevent the over-
crowding of land; to lessen congestion in the streets and highways; to provide for
adequate light and air; to facilitate adequate provision for water, sewerage, and
other public requirements; to provide for proper ingress and egress; and to promote

proper monumenting of land subdivided and conveyancing by accurate legal s
description. The approvals to be obtained by the subdivider as required in this chap- s
ter shall be based on rfqmremems dES!gHEd to ﬂfmmpiwh the aforesaid purposes.” [

r— W—wm IH}_J 3 Cl; whe }1 ving l,mumbl the witho mission review of land subdivision plats abutting the state trun kh:gh“'};!’::z:

Conmiy B, of Adi IH'\-'- Fm,f}}ﬁ_;uq as provided under 5. 236.13 (1) (e), Stats., as Tollows:

o
ALONS or
E resolu-
under
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Trans 233 Today

/

* Back to 1956 setback language:
= “There shall be no improvements or structures -

placed between the highway and the set back line.”

" “Improvements”
 The language defining “improvements” in 233.08 was
removed from the rule in 2004 ruling.
 The language allowing utilities in 233.08 was also
removed, so they legally were considered

126711 3.£0.L0.15
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Improvements
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* Legally includes almost anything (increases value of the
land) _ 2 T
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Trans 233 Today

* Limited criteria to approve a variance:
= “practical difficulty or unnecessary hardship” -
court defined as “no reasonable use of the property
without a variance.”
= “Will defeat an orderly overall development plan of
a local unit of government.”
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Trans 233 Today
» March 22, 2024 - §.86.074 signed into law

 Limits setback area to “no more than 50
feet” from the ROW line.

= Only on subdivisions approved after effective date.

* Defines structures and improvements
allowed within setback area.

* Creates a “Special Exception” process

& deDds cmE—n




FDM 7-50
Attachment
5.3
page 9
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Prohibited Improvements
(without a Special Exception)

Acceptable Features Allowed

Parking lots

Parallel driveways

Surface or sub-surface utility structures
Storm water facilities

Loading docks

e Terraces

o Patios

e Landscaping

e Open fences

e Portable swing sets

D:C

=

Specifically In-ground swimming pools e Moveable lawn sheds without
listed in Wells pads or footings
86.074(1) Septic systems e Above ground swimming pools
Retaining walls without decks
Signs e Sidewalks
Buildings » Bike paths
Building appendages such as porches * Natural features, including
Drainage facilities landscaping or berms
Subdivision entry walls or gatehouses e Gardens and flower beds
Determined Sheds with pads or footings e Playground equipment without
by the Garages pads or footings.
department Privacy fences o Residential satellite dishes
based on e Trailer-mounted signs
definitions e Gazebos without pads or footings
and e Bus stop shelters without pads or
examples in footings.
86.074(1) e Decks without pads or footings.

e Multi-use paths




§.86.074 - Impacts

- “Special Exception” process

= WisDOT can allow prohibited G "“ )
improvements within setback area if =~ = o .t
owner signs a Waiver of Damages. | ety e
= Owner waives all right to ey |
compensation for improvements el BN | |-
within setback area, including R - |
* Relocation assistance B T :
* Any damages outside setback | o T | e
caused by removal. s | SETBACKHAREA

aseonsy, STATE TRUNK H|GHWAY
B AR A s s



§.86.074 - Impacts

* “Special Exception” continued:

= Waiver applies for 20 years

= WisDOT can renew one time up to
another 20 years only if WisDOT has
* Future project(s) planned in program

* Documented future plans for the corridor
or spot improvements

126711 3.£0.L0.15

! ©

= Can only deny Special Exception for
* Public Safety (clear zone, vision corner, etc.) ° A
* Public interest & investment in highways T
(drainage features that would impact downstream or off- ‘?__"Q ~
highway properties if they had to be removed, etc.) ] e N do8 8 oy
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§.86.074 - Impacts

Document Number

| | |
() SPECIAL EXCEPTION PERMIT FOR HIGHWAY SETBACK
AREA AND WAIVER OF DAMAGES
Wisconsin Depariment of Transportation
DT1882  T7/2024

|
ret ro a ct I ve [ | The undersigned is the owner(s) of the lands described as:
. .

The State of Wisconsin, Depariment of Transporiation (WisDOT) hereby agrees fo
and grants a special exceplion to allow in the highway setback area as set forth in s.
§6.074, Wisconsin State Statues, of the above described lands the following

= Anyone can apply for a Special

The location(s) of the requested siructure(s) or improvement(s) is

Exception to allow improvements in

In the event that the State of Wisconsin, Department of Transportation reguires the
acquisition of any property interest within the highway setback area within twenty

|
years of the department’s signing of this decument, or within the period set forth in a
L recorded renewal of this agreement, the State will pay just compensation for the
L land as if the above-described structure(s) or improvement(s) did not exist.

The undersigned hereby agree(s) to waive any claim or right to compensation,

relocation assistance, or damages associated with the department's acquisition of Parce| Idenification NumberiTax Key Numbes

|
. improvement, including any damage to property outside the setback caused by
, n removal of the structure or improvement in the setback that was allowed by special

exception. The department may not pay damages for any structure or improvement

that is subject to a valid special exception and waiver under s. 86.074(2)ie)(2).

The undersigned further agree(s) that the above conditions shall apply to and bind their heirs, executors, administrators, successors,
and assigns. This waiver is binding upon future owners of the property and runs with the land.

1IN WITHESS WHEREOF the undersigned owner{s) of the above-described premises have caused these covenants to be reduced to
writing and signed by them.

(WisDOT Representative Signature) [Property Cnwner Signature) (Property Cwner Signature)
(Print Mame, Tidle) (Print Mame, Tila) (Print Mame, Title)
[Diate) (D) (Date)
State of Wisconsin ) State of )
] } ss.
County )] County }
'0n the sbowve date. this instrument was acknowiedged On the above date, this instrument was acknowledged before me by the
befare me by the named person(s). named person(s).
CON, (Signature, Motary Public) [Sigrature, Motary Public)
a‘*\% S@*
ﬁ m {Print or Type Mams, Motsry Public) ({Print or Type Mame, Motary Public)
j é E I | % @ W 5% {Date Commission Expires) (Date Commission Expires)
OF
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§.86.074 - Impacts

* Any other changes to setback T
(reduction, etc.) still require a L e
variance under Trans 233.11.

Rew Yard Sethack

Setback between

PP : "*\3‘::2::::':'::2;:;:,”
» Criteria for variances unchanged | |

(Sti" 1956 Ianguage): s«nevamsamcu_\: '; : ' :/,-—SmeYamSeﬂmck
= practical difficulty or unnecessary i TC B |
hardship L

= will defeat an orderly over-all S 1 | i
development plan of a local unit of | SETBACK|IAREA |
Front Yard Street Sethack -r"’/ l !
government (Trans 233.11) el L
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* September 11, 2025 -

=Statement of scope approved to revise
Wisconsin Administrative Code Trans 233.

*\What does this mean?
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Scope Statement

* Bring Trans 233 into conformity with new statutory
requirements for state highways per 2023 Act 157 (s.86.074).

* Update Trans 233 definitions and terminology to current
references and remove obsolete language;

» Clarify requirements, conditions, and procedures on activities
which may include, but are not limited to, requirements for
subdivision plats, special exception requests, waivers, and
appeals.
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Scope Statement (cont):

» Clarify guidance to improve the overall process for
addressing preexisting and new structures and improvements
within the highway setback area.

* Review and evaluate the 1956 code language for opportunities
to align with present day practices, new developments in land
use and transportation planning principles, and for
consistency with Wisconsin State Statutes.

& deDds cmE—n




Scope Statement - Comments

*We need to stay within the scope statement with any
changes

*Scope was intentionally left broad to allow flexibility

*If things are determined to be out of the scope:

= Document for future rule update consideration

= Consider updates to WisDOT guidance, specifications, and/or
policies (FDM, etc.)

B d*bBBL @




Administrative Rules Process
Basic Steps

Rules
Rule Drafting Clearinghouse Public Hearing
Review

Legislative
Review

Scope

Final Drafting Promulgation

Statement

{ﬁ} e = B w— A =S




Administrative Rules Process
Basic Steps — Permanent Rule

Rules
Rule Drafting Clearinghouse Public Hearing
Review

Scope Legislative

Final Drafting Promulgation

Statement Review

|
Approximately 18-24 months

{ﬁ} e = B w— A =S




Administrative Rules Process
o Phases

. Final
Scope Statement splpireel o7 s Rule Drafting s CIearmghouse Public Hearing Final Drafting Approval/Legislative
Statement Review Review

~ 2-3 months

~ 1 month (public
hearing is 1 day)

~ 2 months ~ 3-6 months ~ 3-4 months

OGC primary with
Divisions if
substantive changes
needed

OGC & Division staff
— 1 day public
hearing

Legislative Council

Division & OGC Division & OGC .
Review

For 60-day
legislative review

Overview of the
objective of the rule Finalize statement
(Why rule change, & approvals to
authority, who may publish scope
be impacted)

Address changes

Prep & hold public from rules
hearing clearinghouse or

public

Rule text, analysis, Review & approve
& fiscal estimate draft rule

Once approved we
may promulgate the
rule

o Approximately 18-24 months

{ﬁ} e = B w— A =S
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Administrative Rules Process
Phases
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Administrative Rules Process
Rule Drafting Phase

Secretary must Rules
Draft rule and AO review and y
approve the Clearinghouse
fiscal estimate approves .
prehearing rule Review

Varies on how /ong to draft rule

{ﬁ} e = B w— A =S




Rule Drafting

Components
First Draft of Rule

1. Rule Text
* Objective for the rule (what the rule
will do, what it will not do)

* Focus on points, not drafting language
 Must stay within scope
2. Rule Analysis & Fiscal Estimate

& deDds cmE—n




General Schedule
Action __|Tgetbae

Scope Statement Approved on September 11, 2025
Email outreach to stakeholders Sent on November 24, 2025
Internal Stakeholder Kick-Off Meeting December 9, 2025
External Stakeholder Kick-Off Meeting December 15, 2025
- Initial rule drafting and editing January — May 2026
Initial draft edits to stakeholders for review & comment May 2026
Stakeholder meetings/draft revisions/review & comment Summer 2026
Prehearing rule package for legislative review process Fall 2026

(Rules Clearinghouse Review, Public Hearing)

Final Drafting, Final Approvals (potential stakeholder assistance) Fall 2026 — Summer 2027

Final draft submittal to legislature (wrap-up internal Must occur before scope statement
of department rule work) expires. (January 2028) *hard deadline*
Two successive legislative committee review periods (standing Rule effective date - Spring 2028

senate and assembly committees and JCRAR)

. "*\QCONQI*.
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Stakeholder Participation

Groups we reached out to:

 Madison Area Builders Association  Wisconsin Towns Association

« Wi Chapter of the National Assoc. of « Wisconsin Counties Association

Industrial and Office Property Management _ Wisconsin Dept. of Administration (Plat

« Wi Builders Association Review)

* Wi Realtors Assn / Commercial Wi Grocers Association

Association of Realtors, Wi « Wi Manufacturers and Commerce

* Realtors Association of South Central Wi -, s consin Retail Merchants Association

 National Federation of Independent

Businesses, Wi Chapter « Wisconsin Land Surveyors

« Outdoor Advertising Association of Wi » We Energies and Wisconsin Public Service

- Timber Producers Association of Wi & Mi ARSI

i@j e S = B w— N SSO




Stakeholder Participation

* Actively participate in discussions relevant to area of expertise.

* Openly share input and information to support the rulemaking process.
* Review proposed changes and provide comments.

» Share updates to relevant groups.

B dbRBo—cmE—n




Anticipated Changes

General:

* Add section regarding applicability of rule (dates of previous rules,
s.86.074, etc.)

* Remove any application of rules to land divisions other than abutting
subdivision plats (CSMs, etc.)

» Update definitions to agree with s.86.074.

* Include process and application if a previous land division now falls
under the definition of a subdivision plat according to s.236.

* Expand section on recommended procedures to include process for
preliminary and final plats, time limits for review, and appeals process.

* Apply vision corners and drainage requirements.

i@j e S = B w— N SSO




Anticipated Changes (cont.)

Setback:
* Expand section on Setback requirements to
= agree with 5.86.074 (max 50')
= Allow for reduced (15) setback on lower volume/function highways.

= Clearly define applicability on frontage roads, connecting highways,
business routes, efc.

= Clarify allowed improvements, including guidance on utilities.

& deDds cmE—n




Anticipated Changes (cont.)

Variances:

* Revise variance requirements

» Expand on and refine variance / special exception criteria and
Process.

B bR Dr @ —a




We’re Looking for Input!

 With the current rule, what works? What doesn’t?

* What would you like to see changed?

* Additional thoughts on what we have talked about?
 Anything else that should be addressed or discussed?
* Any other stakeholders who should be involved?

i@j MHBR I A I E st




General Schedule
Action __|Tgetbae

Scope Statement Approved on September 11, 2025
Email outreach to stakeholders Sent on November 24, 2025
Internal Stakeholder Kick-Off Meeting December 9, 2025
External Stakeholder Kick-Off Meeting December 15, 2025
- Initial rule drafting and editing January — May 2026
Initial draft edits to stakeholders for review & comment May 2026
Stakeholder meetings/draft revisions/review & comment Summer 2026
Prehearing rule package for legislative review process Fall 2026

(Rules Clearinghouse Review, Public Hearing)

Final Drafting, Final Approvals (potential stakeholder assistance) Fall 2026 — Summer 2027

Final draft submittal to legislature (wrap-up internal Must occur before scope statement
of department rule work) expires. (January 2028) *hard deadline*
Two successive legislative committee review periods (standing Rule effective date - Spring 2028

senate and assembly committees and JCRAR)

. "*\QCONQI*.
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Thank You!!

Contacts:

Stephen Sydow Michael Roach
Statewide Access Specialist Statewide Access Engineer
608-669-5882 608-516-6340
Stephen.Sydow@dot.wi.gov Michael.Roach@dot.wi.gov
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