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•September 11, 2025 – 

▪Statement of scope approved to revise 
Wisconsin Administrative Code Trans 233.

•Why do this? 
•How did we get here?
•What does this mean?



Need for a Rule Change: 
Why Revise Trans 233?



Trans 233 History
• 1956 – Hy 33 (Trans 233) created

▪ Under authority of s.236

• 1999 – Trans 233 revised
▪ Applied to all abutting land divisions
▪ Clearly defined “improvements”
▪ Allowed utilities in setback

• 2001 – minor revisions
▪ Reduced setback to 15’ on lower-level highways.

• 2005 – court ruled Feb 1999 revision 
invalid, reverts back to 1956 rule.
▪ Any setbacks placed on lands other than 

subdivision plats are invalid.
▪ WisDOT only reviews “subdivisions”

STATE TRUNK HIGHWAY

SETBACK   AREA







Trans 233 Today
•Back to 1956 setback language:

▪ “There shall be no improvements or structures 
placed between the highway and the set back line.”

▪ "Improvements" 
• The language defining “improvements” in 233.08 was 

removed from the rule in 2004 ruling.
• The language allowing utilities in 233.08 was also 

removed, so they legally were considered  
“improvements”

• Legally includes almost anything (increases value of the 
land)



Trans 233 Today
•Limited criteria to approve a variance:

▪ “practical difficulty or unnecessary hardship" - 
court defined as “no reasonable use of the property 
without a variance.”

▪ “Will defeat an orderly overall development plan of 
a local unit of government.”



Trans 233 Today
• March 22, 2024 - §.86.074 signed into law 

• Limits setback area to “no more than 50 
feet” from the ROW line.
▪ Only on subdivisions approved after effective date.

• Defines structures and improvements 
allowed within setback area.

• Creates a “Special Exception” process



§.86.074 – ImpactsFDM 7-50 
Attachment 

5.3
 page 9



§.86.074 – Impacts
• “Special Exception” process

▪WisDOT can allow prohibited 
improvements within setback area if 
owner signs a Waiver of Damages.

▪Owner waives all right to 
compensation for improvements 
within setback area, including

• Relocation assistance

• Any damages outside setback 
caused by removal.
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§.86.074 – Impacts
• “Special Exception” continued:

▪Waiver applies for 20 years

▪WisDOT can renew one time up to 
another 20 years only if WisDOT has
• Future project(s) planned in program

• Documented future plans for the corridor 
or spot improvements

▪Can only deny Special Exception for
• Public safety (clear zone, vision corner, etc.)

• Public interest & investment in highways 
(drainage features that would impact downstream or off-
highway properties if they had to be removed, etc.)



§.86.074 – Impacts
•Special Exception process is 

retroactive:
▪Anyone can apply for a Special 

Exception to allow improvements in 
a previously-created setback.

▪Same procedure (Waiver, etc.)



§.86.074 – Impacts
•Any other changes to setback 

(reduction, etc.) still require a   
variance under Trans 233.11.

•Criteria for variances unchanged 
(still 1956 language):
▪practical difficulty or unnecessary 

hardship

▪will defeat an orderly over-all 
development plan of a local unit of 
government (Trans 233.11)

SETBACK   AREA



•September 11, 2025 – 

▪Statement of scope approved to revise 
Wisconsin Administrative Code Trans 233.

•What does this mean?



Scope Statement

•Bring Trans 233 into conformity with new statutory 
requirements for state highways per 2023 Act 157 (s.86.074). 

•Update Trans 233 definitions and terminology to current 
references and remove obsolete language; 

•Clarify requirements, conditions, and procedures on activities 
which may include, but are not limited to, requirements for 
subdivision plats, special exception requests, waivers, and 
appeals. 



Scope Statement (cont):

•Clarify guidance to improve the overall process for 
addressing preexisting and new structures and improvements 
within the highway setback area.

•Review and evaluate the 1956 code language for opportunities 
to align with present day practices, new developments in land 
use and transportation planning principles, and for 
consistency with Wisconsin State Statutes.



Scope Statement - Comments

•We need to stay within the scope statement with any 
changes

•Scope was intentionally left broad to allow flexibility

• If things are determined to be out of the scope:

▪Document for future rule update consideration

▪Consider updates to WisDOT guidance, specifications, and/or 
policies (FDM, etc.)



Administrative Rules Process
Basic Steps

Scope 
Statement

Rule Drafting
Rules 

Clearinghouse 
Review

Public Hearing Final Drafting
Legislative 

Review
Promulgation



Administrative Rules Process
Basic Steps – Permanent Rule

Scope 
Statement

Rule Drafting
Rules 

Clearinghouse 
Review

Public Hearing Final Drafting
Legislative 

Review
Promulgation

Approximately 18-24 months



Administrative Rules Process
Phases

Scope Statement

~ 1 month

Division & OGC

Overview of the 
objective of the rule 
(Why rule change, 

authority, who may 
be impacted)

Approval of Scope 
Statement

~ 2 months

OGC 

Finalize statement 
& approvals to 
publish scope

Rule Drafting

~ 3-6 months

Division & OGC

Rule text, analysis, 
& fiscal estimate

Rules Clearinghouse 
Review 

~ 1 month

Legislative Council 
Review

Review & approve 
draft rule

Public Hearing

~ 1 month (public 
hearing is 1 day)

OGC & Division staff 
– 1 day public 

hearing

Prep & hold public 
hearing

Final Drafting

~ 3-4 months

OGC primary with 
Divisions if 

substantive changes 
needed

Address changes 
from rules 

clearinghouse or 
public

Final 
Approval/Legislative 

Review

~ 2-3 months

OGC

For 60-day 
legislative review

Once approved we 
may promulgate the 

rule 

Approximately 18-24 months
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rule 



Administrative Rules Process

Rule Drafting Phase

Draft rule and 
fiscal estimate 

AO review and 
approves

Secretary must 
approve the 

prehearing rule

Rules 
Clearinghouse 

Review

Varies on how long to draft rule



Rule Drafting
Components

1. Rule Text
• Objective for the rule (what the rule 

will do, what it will not do)
• Focus on points, not drafting language
• Must stay within scope

2. Rule Analysis & Fiscal Estimate

First Draft of Rule



General Schedule
Action Target Date

Scope Statement Approved on September 11, 2025

Email outreach to stakeholders Sent on November 24, 2025

Internal Stakeholder Kick-Off Meeting December 9, 2025

External Stakeholder Kick-Off Meeting December 15, 2025

Initial rule drafting and editing January – May 2026

Initial draft edits to stakeholders for review & comment May 2026

Stakeholder meetings/draft revisions/review & comment Summer 2026

Prehearing rule package for legislative review process 
(Rules Clearinghouse Review, Public Hearing)

Fall 2026 

Final Drafting, Final Approvals (potential stakeholder assistance) Fall 2026 – Summer 2027

Final draft submittal to legislature (wrap-up internal 
of department rule work)

Must occur before scope statement 
expires. (January 2028)

Two successive legislative committee review periods (standing 
senate and assembly committees and JCRAR)

Rule effective date - Spring 2028

*hard deadline*



Stakeholder Participation
Groups we reached out to:

• Madison Area Builders Association

• Wi Chapter of the National Assoc. of 
Industrial and Office Property Management

• Wi Builders Association

• Wi Realtors Assn / Commercial 
Association of Realtors, Wi

• Realtors Association of South Central Wi

• National Federation of Independent 
Businesses, Wi Chapter

• Outdoor Advertising Association of Wi

• Timber Producers Association of Wi & Mi

• Wisconsin Towns Association

• Wisconsin Counties Association

• Wisconsin Dept. of Administration (Plat 
Review)

• Wi Grocers Association

• Wi Manufacturers and Commerce

• Wisconsin Retail Merchants Association

• Wisconsin Land Surveyors

• We Energies and Wisconsin Public Service

• Alliant Energy



Stakeholder Participation

• Actively participate in discussions relevant to area of expertise. 

• Openly share input and information to support the rulemaking process.

• Review proposed changes and provide comments.

• Share updates to relevant groups.



Anticipated Changes
General:
• Add section regarding applicability of rule (dates of previous rules, 

s.86.074, etc.)
• Remove any application of rules to land divisions other than abutting 

subdivision plats (CSMs, etc.)
• Update definitions to agree with s.86.074.
• Include process and application if a previous land division now falls 

under the definition of a subdivision plat according to s.236.
• Expand section on recommended procedures to include process for 

preliminary and final plats, time limits for review, and appeals process.
• Apply vision corners and drainage requirements.



Anticipated Changes (cont.)

Setback:
•Expand section on Setback requirements to 

▪agree with s.86.074 (max 50’)

▪Allow for reduced (15’) setback on lower volume/function highways.

▪Clearly define applicability on frontage roads, connecting highways, 
business routes, etc.

▪Clarify allowed improvements, including guidance on utilities.



Anticipated Changes (cont.)

Variances:
•Revise variance requirements 
•Expand on and refine variance / special exception criteria and 

process.



We’re Looking for Input!

•With the current rule, what works? What doesn’t? 

•What would you like to see changed?

•Additional thoughts on what we have talked about?

•Anything else that should be addressed or discussed?

•Any other stakeholders who should be involved?



General Schedule
Action Target Date

Scope Statement Approved on September 11, 2025

Email outreach to stakeholders Sent on November 24, 2025

Internal Stakeholder Kick-Off Meeting December 9, 2025

External Stakeholder Kick-Off Meeting December 15, 2025

Initial rule drafting and editing January – May 2026

Initial draft edits to stakeholders for review & comment May 2026

Stakeholder meetings/draft revisions/review & comment Summer 2026

Prehearing rule package for legislative review process 
(Rules Clearinghouse Review, Public Hearing)

Fall 2026 

Final Drafting, Final Approvals (potential stakeholder assistance) Fall 2026 – Summer 2027

Final draft submittal to legislature (wrap-up internal 
of department rule work)

Must occur before scope statement 
expires. (January 2028)

Two successive legislative committee review periods (standing 
senate and assembly committees and JCRAR)

Rule effective date - Spring 2028

*hard deadline*



Thank You!!

Contacts:

Stephen Sydow
Statewide Access Specialist

608-669-5882

Stephen.Sydow@dot.wi.gov

Michael Roach
Statewide Access Engineer

608-516-6340

Michael.Roach@dot.wi.gov
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