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What Today Includes

1. Relevant State Authorities

2. Jurisdictional Determinations

üBelow/above the OHWM

üNon/Navigable waterways

3. Diving into Navigability determinations

4. Now for Ordinary High-Water Mark determinations

5. Third-Party Confirmation/Determination

6. Technical Assistance



State Authorities: Waterways and Wetlands
Chapter 30 and 281.36 (Wis. Stats.)

Ch 30 Navigable Waterbodies

  (all navigable waterways are watercourses, but not all watercourses are navigable)

S. 281.36 Wetlands

Ch 31 Dams (any artificial barrier in or across a watercourse  which has the primary purpose of impounding or diverting water. A 
dam includes all appurtenant works, such as a dike, canal or powerhouse. NR 333.)

Chs. NR 115, 116, 117, and 118: Shoreland Protection,Floodplain Mgt, Shoreland-Wetland Mgt (cities/villages), and Lower St. Croix 
National Scenic Riverway (administered by local governments)



Jurisdictional Determinations

ÁsƨƖŔƚĬŔĦƣŔŸŰċũШ?ĲƣĲƖůŔŰċƣŔŸŰƚШыs?ќƚьШӀШ ШƖĲƻŔĲƽШċŰĬШĬĲƣĲƖůŔŰċƣŔŸŰШŉŸƖШċŰШċŊĲŰĦǃќƚШ
authority to legally regulate a structure or activity.
ÁState authority in Ch 30 relates to navigable waterways. Program staff are tasked to identify when a 

proposed activity or structure is in a navigable waterbody.

Ás?ќƚШƣĲũũШƖĲŊƨũċƣŸƖǃШƚƣċŉŉШыċŰĬШũċŰĬŸƽŰĲƖƚЯШĦŸŰƚƨũƣċŰƣƚЯШĦŸŰƣƖċĦƣŸƖƚЯШĲƣĦЮьШƽőĲŰШċШƚĲƣШŸŉШƖĲŊƨũċƣŔŸŰƚШ
apply to a project.

ÁState jurisdiction for Ch 30 is initiated when a structure or activity is proposed at or 
below the ordinary high-water mark (OHWM) of a navigable waterbody.
ÁÑőŔƚШůĲċŰƚШƚƣċŉŉШŰĲĲĬШƣŸШťŰŸƽШŔŉШƣőĲШƽċƣĲƖĤŸĬǃШŔƚШљŰċƻŔŊċĤũĲњШċŰĬШƽőĲƖĲШƣőĲШ§cì~ШŔƚШũŸĦċƣĲĬЮ



Who Makes JDs?
We all do! It depends on the need for the JD and the proposed activity.

DNR Waterways Program makes JDs for state waterway authority, permitting, enforcement, etc.

ÇNavigable or non-navigable - Projects within a navigable waterbody  are regulated and may require a permit if the 
ƓƖŸŢĲĦƣШĬŸĲƚŰќƣШƕƨċũŔŉǃШŉŸƖШċŰШĲǂĲůƓƣŔŸŰЮ

ÇLocation of the OHWM - ÑőŔƚШŔƚШƣőĲШŔĬĲŰƣŔŉŔċĤũĲШĤŸƨŰĬċƖǃШŸŉШƚƣċƣĲШŢƨƖŔƚĬŔĦƣŔŸŰвЮƓƖŸŢĲĦƣƚШĤĲũŸƽШƣőĲШ§cì~ШŸŉШċШ
navigable waterway are required to comply with state statute Ch 30. This includes piers, shoreline erosion control 
structures, and more.

Local Government makes the JD for local ordinance authority, permits/approvals, compliance, etc. 

ÇAbove the OHWM- Local Shoreland Zoning staff make their own navigability and OHWM determinations to 
implement their shoreland zoning ordinances. 

ÇNavigable or non-navigable - Determine if a project must comply with a local ordinance related to navigable 
waterways (such as knowing when a structural setback is required from a navigable waterway).

Note: If the Department has not determined an OHWM at the project location at the time of survey, it is recommended 
that Counties work with the Surveyor to establish the OHWM only for Shoreland Zoning Purposes. -s. 59.692(1h)



Reducing the Confusion
ÁRequests for jurisdiction (and required permits) are ultimately for the 
xċŰĬŸƽŰĲƖƚќШĤĲŰĲŉŔƣШƣŸШůċťĲШŔŰŉŸƖůĲĬШƓƖŸŢĲĦƣШĬĲĦŔƚŔŸŰƚЮ

ÁBe mindful your JD is only identifying ǃŸƨƖЮċŊĲŰĦǃѢƚ authority.

ÁProvide information to the landowners to seek determinations for other 
regulating authorities (state and federal, for example).

ÁIf you anticipate jurisdictional determinations may provide different or 
ĦŸŰŉũŔĦƣŔŰŊШŔŰŉŸƖůċƣŔŸŰШƣŸШċШũċŰĬŸƽŰĲƖЯШũĲƣќƚШƣċũťШĤĲŉŸƖĲШċШĬĲƣĲƖůŔŰċƣŔŸŰШŔƚШ
provided. State and Local offices may come to different determinations for a 
ƻċƖŔĲƣǃШŸŉШƖĲċƚŸŰƚвũĲƣќƚШƽŸƖťШƣŸŊĲƣőĲƖШƣŸШĲŰƚƨƖĲШƣőŔƚШĬŸĲƚŰќƣШƓƨƣШƣőĲШũċŰĬŸƽŰĲƖШ
into a potential noncompliance position.



Where to Start: Check Past JDs
òŸƨќƻĲШőĲċƖĬШŸŉШÉƨƖŉċĦĲШìċƣĲƖШ?ċƣċШéŔĲƽĲƖШыÉì?éьв
Now meet the Storm Water, Waterway, and Wetland Permit Viewer (SW4P).
https://dnrmaps.wi.gov/vertigisstudio/web/?app=75e00c9b9c6b4d0e924994757a0d14a6

Zoom in to the project location on the map and click on the љÉƨƖŉċĦĲШìċƣĲƖШÂĲƖůŔƣƚњШũċǃĲƖ 
to see recorded OHWM and Navigability determinations. 

Historical data may not be shown on the map, nor are records that are not yet 
љĲũĲĦƣƖŸŰŔĦċũũǃњШũŔŰťĲĬШƣŸШƣőĲШÉìΠÂШůċƓЮШfŉШǃŸƨШƣőŔŰťШċШƓƖĲƻŔŸƨƚШĬĲƣĲƖůŔŰċƣŔŸŰШƽċƚШ
completed at the site, contact your local WMS to request assistance.

https://dnrmaps.wi.gov/vertigisstudio/web/?app=75e00c9b9c6b4d0e924994757a0d14a6






Navigability JDs



љ ċƻŔŊċĤũĲњ
ůĲċŰƚв



Reviewing for Navigability
1. You receive a JD request.

1. Step #1: Establish jurisdiction. What is the need for this determination?
2. fƚШƣőŔƚШċШŰĲĲĬШƣőċƣШŉċũũƚШƨŰĬĲƖШǃŸƨƖШċƨƣőŸƖŔƣǃеШfŉШŔƣќƚШљǃŸƨƖƚњЯШƓƖŸĦĲĲĬШƣŸШŰĲǂƣШƚƣĲƓЮ

2. Desktop review
1. Gather map and other remote data.

1. Is there a past JD or state permit record at the site or upstream of the site?
2. What if I have a past nav-det letter from DNR? What is the date? Where was the determination site?

2. Incorporate site-specific information provided by landowner/consultant/representative.

3. Field review if desktop information is inconclusive.
1. Data collection on-site for confident determination.

4. Share JD with landowner and other partner agencies (ZA, state WMS, 
USACE Project Manager, etc.).



Tool Website Purpose

Surface Water Data Viewer (SWDV) https://dnrmaps.wi.gov/H5/?Viewer=SWDV DNR mapping interface for water-quality 
related data.

Storm Water, Waterway and Wetland 
Permit Viewer (SW4P)

https://dnrmaps.wi.gov/vertigisstudio/web/?app=75e0
0c9b9c6b4d0e924994757a0d14a6

DNR mapping interface with water-
related permit information

County GIS map Available per County

Google Earth https://earth.google.com ?ŸŰќƣШŉŸƖŊĲƣШƚƣƖĲĲƣШƻŔĲƽг

Original Government Survey (public 
land survey)

http://digicoll.library.wisc.edu/SurveyNotes/SurveyNot
esHome.html

Natural stream history documentation

UW Historic Aerial Imagery https://maps.sco.wisc.edu/WHAIFinder/#7/44.750/-
89.750

Statewide air imagery

Historic Aerials https://www.historicaerials.com/viewer More years of imagery

BordnerSurvey Map https://search.library.wisc.edu/digital/AWILandInv 
ыĲŰƣĲƖШљ7ŸƖĬŰĲƖњШŔŰƣŸШƚĲċƖĦőШĤŸǂь

Identifies land cover/use types mapped 
from 1920s-1940s.

USGSStreamStats https://streamstats.usgs.gov/ss/ Determine drainage area size

ArcGISLidar https://www.arcgis.com/home/webmap/viewer.html?
webmap=f2e49a42f5e14dd5845536408279da9d

Relief imagery

USGSTopoView https://ngmdb.usgs.gov/topoview/ Topo and contour data

Statewide Parcel Map https://maps.sco.wisc.edu/Parcels/ Identify landowner

Desktop/Online Resources

https://dnrmaps.wi.gov/H5/?Viewer=SWDV
https://dnrmaps.wi.gov/vertigisstudio/web/?app=75e00c9b9c6b4d0e924994757a0d14a6
https://dnrmaps.wi.gov/vertigisstudio/web/?app=75e00c9b9c6b4d0e924994757a0d14a6
https://earth.google.com/
http://digicoll.library.wisc.edu/SurveyNotes/SurveyNotesHome.html
http://digicoll.library.wisc.edu/SurveyNotes/SurveyNotesHome.html
https://maps.sco.wisc.edu/WHAIFinder/#7/44.750/-89.750
https://maps.sco.wisc.edu/WHAIFinder/#7/44.750/-89.750
https://maps.sco.wisc.edu/WHAIFinder/#7/44.750/-89.750
https://www.historicaerials.com/viewer
https://search.library.wisc.edu/digital/AWILandInv
https://streamstats.usgs.gov/ss/
https://www.arcgis.com/home/webmap/viewer.html?webmap=f2e49a42f5e14dd5845536408279da9d
https://www.arcgis.com/home/webmap/viewer.html?webmap=f2e49a42f5e14dd5845536408279da9d
https://ngmdb.usgs.gov/topoview/
https://maps.sco.wisc.edu/Parcels/


Collecting Field Data
Case law has determined that a waterway is navigable if it has a defined bed and bank with enough 
water to float a small watercraft on a recurring basis such as spring freshets and heavy rains. 
Remember water does not need to be present at the time of determination to be deemed 
navigable. If the channel is dry but has the dimensional requirements to float a watercraft, it is 
considered navigable. 

Important data to collect:
1. Presence ofclearly defined bed and banks.
2. Indicators of theOHWM and location of OHWM.
3. Measurebed width at (1) topof bank and (2) atthe OHWM.
4. Measurebank height.
5. Measurecurrent water depth, if present.
6. Photographswith reference for scale (ex., tapemeasure).
7. Describe site conditions (flow present, recent precipitation, adjacent land use, etc.) 

*Navigable-in-fact vs. Navigable-in-opinion







What about obstructions in the waterway? 

Å Lewis Creek (subject of Olson v. Merrill, 42 Wis. 203 (1877)) was 
found to be navigableȤinȤfact even though it was (and still is) such a 
winding, twisting, alder covered creek that logs being driven down it 
could not make some of the bends and were continually hanging up in 
the alders.
ÅNatural or manmade obstructions can be portaged around - e.g., tree 

fall, rocks, bridges.
ÅA stream can be navigable even if it is only navigable in fact on a 

regularly recurring basis, such as in spring high water or freshets. 
(DeGayner & Co. Inc. v. DNR (1975)



fƣќƚШċШĬŔƣĦőЯШŰŸƣШċШŰċƻŔŊċĤũĲШƽċƣĲƖƽċǃЮ
Declarations of navigability.NotwithstandingIn spite of any other provision of 
law, farm drainage ditches are not navigable withinthe meaning of this section 
unless it is shownthat the ditches were navigable streams beforeditching. For 
purposes of this paragraph, ñfarmdrainage ditchò means any artificial 
channelwhich drains water from lands which are usedfor agricultural purposes. 
(pursuant to s. 30.10(4)(c), Wis. Stats.)

üApplicable for determining state authority under Ch 30 statute.

üNo stream history prior to excavation of channel

üConsidered ñadministrativelyò non-navigable even if physical channel meets 
navigability definition.

üThis is key for projects that are agriculturally-related and so otherwise would fall 
under Ch 30 authority.

üContact your local WMS to verify if Ch 30 permit is needed.



Example A: Stream history

Look up and down stream of the modified
channel/swale to get the full story.



Example A: Stream history Street View



Example A: Stream history and land use

Look up and down stream of the modified
channel/swale to get the full story.



Example B: Lake Outlet

No mapped stream. No mapped wetlands.                                      But LiDAR shows low-lying feature.
 



Example B: Lake Outlet

Topo Map and 
1993 Aerial



Example B: Lake Outlet

1986 aerial

1955 Aerial



Example B: Lake Outlet Site Review

Observed lake level was 10" below OHWM of 
shoreline.
Tributary measured at 7.4 ft wide and 13" 
deep.



Example B: Upstream at Lake Outlet



Example B: Lake Outlet т bigger picture

ÇDefined Bed and 
Bank

ÇOHWM

ÇCapacity to float a 
small watercraft on 
a recurring basis 

Diffuse wetlands may 
be daisy-chains on a 
navigable channel and 
part of the navigable 
system.



OHWM Determinations



What is an Ordinary High-Water Mark?
The point on the bank or shore up to which the presence and action of the 
water is so continuous as to leave a distinct mark either by erosion, destruction 
of terrestrial vegetation, or other easily recognized characteristic.
~Diana Shooting Club v. Husting, 156 Wis. 261, 272, 144 N.W. 816 (1914)

VOHWM is the boundary between public resource and private property.

VìőċƣШŔƚШљĤĲũŸƽњШƣőĲШ§cì~ШŔƚШƓċƖƣШŸŉШƣőĲШŰċƻŔŊċĤũĲоƓƨĤũŔĦШƽċƣĲƖƽċǃШőĲũĬШŔŰШÑƖƨƚƣШĤǃШƣőĲШ
State.

VThe OHWM is not a set elevation for a waterway, but an elevation can be set to a specific 
OHWM point on the shoreline.

VTwo types of indicators to document in the field: 

BIOLOGICAL
PHYSICAL &



OHWM Determinations
1. You receive a JD request.

1. Step #1: Establish jurisdiction. What is the need for this determination?
2. fƚШƣőŔƚШċШŰĲĲĬШƣőċƣШŉċũũƚШƨŰĬĲƖШǃŸƨƖШċƨƣőŸƖŔƣǃеШfŉШŔƣќƚШљǃŸƨƖƚњЯШƓƖŸĦĲĲĬШƣŸШŰĲǂƣШƚƣĲƓЮ

2. Desktop review
1. Gather map and other remote data.

1. Is there a past JD or state permit record at the site or upstream of the site?
2. What if I have a past OHWM-det letter from DNR? What is the date? Where was the site?

2. Incorporate site-specific information provided by landowner/consultant/representative.

3. Field review if desktop information is inconclusive.
1. Data collection on-site for confident determination.

4. Share JD with landowner and other partner agencies (ZA, state WMS, 
USACE Project Manager, etc.).



Physical Indicators 
may include: 
ÅIce scars or berms
ÅErosion, scouring, 

undercutting
ÅStaining (mud or water)
ÅDebris or drift lines
ÅSoil leach marks, 

inundation of water, 
changes in soil type
ÅExposed roots
ÅMatted or destroyed 

vegetation



Biological Indicators may include: 
üChange in vegetation т aquatic to wetland to 

terrestrial

üMosses/Lichen т ŸŉƣĲŰШŰĲċƖШƣőĲШƽċƣĲƖќƚШĲĬŊĲШыůċǃШĤĲШ
destroyed easily by persistent water action)

üRoots growing horizontally т typically occurs at or just 
abovethe OHWM(referred to as adventitious growth)

üButtressed trunks т Biological adaptation to better 
tolerate wet conditions; often corresponds to shallow 
rooted woody vegetation in saturated or semi-
saturated soils; may indicate veg is growing near the 
elevation of the OHWM.

üCattail mats т frequently grow below the OHWM

üAlgae stain lines т reflects recent water levels; not 
typically a persistent indicator.

üAquatic vegetation т emergent and submerged 
aquatic vegetation typically occurs below the OHWM

üFloating bogs т water-tolerant species occurring 
together as a floating mat oforganic material and 
vegetation often located below the OHWM.



Example C: Streambank - OHWM Indicators

What biological and physical indicators do you see in the left 
photo? In the right photo?



Example D : Lakeshore - OHWM Indicators

What biological and physical indicators do you see in the left 
photo? In the right photo?



Example E : Challenging shorelines

What biological and physical indicators can we document?



Example F : OHWM
Possible indicators to 
document:
Á Destruction of 

vegetation
Á Water staining on 

rocks?
Á Change in soil types
Á Erosion/scour
Á Root growth



Example G : OHWM - Vegetated Lakebed
Where is the 
§cì~в

             Here?

Or here?



Example G : OHWM - Vegetated Lakebed

ƖĲċШŸŉШŔŰƣĲƖĲƚƣв
Is this low-lying 
area below or 
above the 
OHWM?


