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Recent Court Decisions

	Appeal #
	Issue
	Date / Court

	2009AP209

Evelyn Propp v. Sauk County Board of Adjustment

	Propp began construction on a deck for her Lake Wisconsin house. The deck would run 40-feet along the house and extend 15 feet toward the lake. The only problem was ten feet (400 square feet of decking floor) of the extension would be within the 75-foot setback requirement of state law and county shoreland protection ordinances. After being cited for violating the setback requirements, Propp decided to reduce the decking floor by five feet, leaving her with 200 square feet within the setback, for which she applied for a special land use permit under state law and county ordinance. The change left the deck support system in place, but without decking on five feet. The county zoning department denied the permit, arguing the substructure encroached on the setback requirement.
 
Ultimately, a Sauk County Circuit Court reversed the decision not to grant the permit and the county appealed. The Appeals Court affirmed the circuit court and rejected the county’s argument the flooring on the deck should include the area outside the setback requirement when figuring the total space. The Appeals Court ruled only the deck’s floor area within the setback area counted toward the total space and the support system that extends beyond the floorboards does not count.


	January 7, 2010

Court of Appeals

District IV



	
	TOWNS CANNOT FORCE OTHER UNITS INTO ‘COORDINATION’
Attorney General Van Hollen, in a formal opinion released on Tuesday, said towns do not possess statutory authority to require other units of government to engage in a process described as “coordination.”
 
Van Hollen responded to a request by Oneida County Corporation Counsel Brian J. Desmond. The requested followed receipt of written solicitations to towns asking for payment for assisting or guiding them through a process described in the solicitations as “coordination.”
 
Van Hollen said some towns have enacted resolutions stating they are requiring counties, state agencies and other governmental agencies to engage in a “coordination” process.
 
The Attorney General said municipal planning statutes do not contain a “coordination” power that would allow a town to ignore its own statutory obligations or permit a town to impose non-statutory obligations on other municipalities or units of government.


	

	
	APPEALS COURT REVERSES DISSOLUTION OF STILES/LENA DRAINAGE DISTRICT
(Town of Stiles, Town of Lena and Village of Lena v. Stiles/Lena Drainage District)(Recommended for Publication)Oconto Circuit Court Judge Tim A. Duket granted a request from the towns and village for dissolution of the drainage district, basing his decision in part on a determination dissolution would help to relieve the “hostile, poisonous environment…between the public, the landowners and the board.” But that reason and a finding the district was “disesteemed among area residents” do not support a conclusion the dissolution promotes the public welfare, the District III Court of Appeals ruled Tuesday, reversing the circuit court and ordering the dissolution petition dismissed.

	

	
	Glen D. Hocking v. City of Dodgeville, Hocking claimed the city was negligent in the design, plotting, approval and development of a subdivision adjacent to his property and the negligence caused significant water damage to the property. The city said the suit was barred under the statute of repose on actions for injury resulting from improvements to real property. The circuit court and court of appeals agreed with the city and the Supreme Court affirmed.  The Hockings argued the city expressly warranted or guaranteed the improvement to real property and the city was negligent in the maintenance, operation or inspection of the improvement.

In the opinion by Justice Gableman, the court concluded neither s.893.89(4)(b) nor (c) and the suit is barred by the 10-year statute of repose. 


	

	
	SUPREME COURT ORDERS FURTHER PROCEEDINGS IN EASEMENT/RIPARIAN RIGHTS CASE
(Robert D. Konneker v. Robert S. Romano) What the litigants in this case were looking for was a definitive decision by the Supreme Court on deed easements and riparian rights. What they got is more litigation. The Green Lake circuit court granted summary judgment to the plaintiffs. The Appeals Court reversed and ordered summary judgment for the defendants. The Supreme Court said language in the deed conveying a 20-foot wide lakefront easement to the Konnekers was ambiguous and it was “not clear from the deed whether the parties intended the easement holder to have riparian rights, including the right to construct and maintain a pier.”
 
The court said competing affidavits in the case raised a genuine issue of material fact concerning the intent behind the easement; and, because of that, summary judgment was inappropriate. However, the court, in an opinion by Justice Ziegler, with concurrence by CJ Abrahamson, joined by Justice Bradley, did conclude ss. 30.133 and 31.131 are inapplicable. The easement was granted prior to the effective date of s.30.133. Further, the issue in the case, Ziegler wrote, is whether the easement grants riparian rights, including the right to construct and maintain a pier, not whether a pier – if and once constructed by the easement holder – constitutes a lawful structure under s. 30.131.
 
Abrahamson, while concurring in the decision, said the focus on remand “should not be on whether the easement grants riparian rights, but on determining what rights or interest the easement was intended to grant.”  In addition to the original litigants, the Wisconsin REALTORS Association and Wisconsin Association of Lakes filed amicus curiae briefs.

	

	
	SOME PUBLIC EMPLOYEE PERSONAL E-MAILS ON GOVERNMENT COMPUTERS MAY BE WITHHELD
(Karen Schill v. Wisconsin Rapids School District) They got there via different reasoning, but five of the seven Supreme Court justices agreed personal e-mails on government computers are not subject, in most cases, to the Open Records Law. The Court’s decision reversed  a Wood County circuit court order directing release of all personal e-mails of some teachers in the Wisconsin Rapids School District. The circuit court was directed to enjoin the district from releasing the e-mails.
 
 The five justices concluded a custodian of public records should not release the contents of e-mails which are purely personal and evince no violation of law or policy. Chief Justice Abrahamson’s lead opinion is joined by Justices Crooks and Prosser. Justices Bradley and Gableman conclude the contents of e-mails at issue are records as defined in the statute. Justice Bradley concludes, similar to the lead opinion, that once a custodian determines the contents of certain e-mails are purely personal and evince no violation of law or policy, the custodian does not undertake a balancing of each request. 
 
Writing the lead opinion, Chief Justice Abrahamson  noted several other states have already addressed the issue of whether contents of government employees’ personal e-mails should be released to the public and decided those e-mails not about the “affairs of government” are not open to the public. 
 
Abrahamson said the case was not about the right of the government employer to monitor, review or have access to the personal e-mails of public employees using the government e-mail system, but was the right of a third party, a record requester, to review under the Public Records Law the personal e-mails of public sector employees who use government e-mail accounts and computers. It was a question of first impression in Wisconsin.
 
In dissent, Justice Roggensack, joined by Justice Ziegler, said the lead opinion “prevents the public from viewing the workplace activities of Wisconsin Rapids School District employees by creating an exception to the definition of “record” in the Public Records Law.” Further, Ziegler wrote, “This exception, when combined with the concurring opinions, grants government  employees (here, teachers) a broad blanket exception for emails that the teachers create in School District email accounts, on School District computers, maintained by School District servers, when the teachers characterize their emails as ‘personal.’ This broad exception prevents the public from discovering what public employees are doing during the workday, in the workplace, using equipment purchased with public funds.”

	
	

	
	SUPREME COURT RULES IN DEED EASEMENT CASE
The State Supreme Court has affirmed, 4-3, a Court of Appeals decision reversing a Jackson County Circuit Court ruling in the case of an easement granted in 1977, but not exercised for nearly 30 years.  The circuit court granted summary judgment to Jackson County in the case of sand removal from county land under an easement provision in a transfer of rights. Writing for the majority, Justice Gableman said the 1977 easement granted the original purchaser a transferable right to remove sand from county land.
 
Chief Justice Abrahamson, joined by Justices Crooks and Bradley, dissented. She said the majority construed the 1977 deed and easement “to an end that effectively disregards the otherwise apparent intent of the parties as evinced by the written text. “
 
Link to the Supreme Court Opinion:
http://www.wicourts.gov/sc/opinion/DisplayDocument.pdf?content=pdf&seqNo=52436 
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